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3ABE3IEYEHHSI MAMHOBHUX IHTEPECIB
YYACHHKIB CIIPABH B IUBIABHOMY ITPOLIECI:
IIOPIBHSIABHO-ITPABOBHH ACIIEKT

PozensHymo 3abesneueHHsi MAlHOBUX IHMepeci8 YUuacHU-
Ki8 cnpasu 8 YUsLIbHOMY NPOUECT UWISIXOM BIHKUMMSL 30.X0-
0ig 3abe3neueHHss o308y ma 3YcmpiuHoz2o 3ab6e3neueHHs.
BanponoHosaHo nepedbauumu 8 YuUsLTbHOMY NPOUecyalb-
HOMY 3aKoHOOascmel 0608°5s130K 00Ka3ys8aHHst HeobxiOHOC-
mi exxummst 3ax00i8 3abe3neueHHst no3o8y. AKYeHmMo8aHO
ysazy Ha posi sxkummsi cyoom 3axo0ie 3abe3neueHHst no-
308y OJ1sl HANLEIKHO20 3AXUCMY MAUHO8UX IHMepeci8 yuac-
HUKI8 cnpaesu 8 yueiibHoMmy npoyeci. BusHaueHo kpumepil,
KL cyo0 nosuHeH gpaxysamu nio 4ac 8UPIULEeHHS NUMAHHS
npu 3abesneueHHi no3ogy. Budinerno maxuii kpumepiil, K
banaHc iHmepecig ocobu, siKa 36epHYJIACH i3 30518010 NPO 3a-
b6e3neueHHst n0308Y, Ui 0CO6U, CMOCOBHO K0T Yl 3ax00U MO-
KYyme 6ymu excumi. THuow ymoeor 3abesneueHHs € 8io-
NOBIOHICMb PO3MIPY 8UMO2U | CnieMipHicmb eudy 3abe3ne-
UEHHST MUM HACAIOKAM, UKL MOXKe Mamu 1i020 npuiliHammst
ons npomunexcHoi cmoporu. Cyo markosk no8UHeH 8paxy-
samu 8i0nogi0HIicMb 3axo00ie 3abe3neueHHs no308Yy iHmepe-
cam gionogioaua, NpPu ubomy HeobxXiOHO 38epHYmMuU yeazy
Ha OoyinbHICMb 3YycmpiuHoz0 3abe3neueHHst no3usauem.
PozznsaHymo numaHHsi HeobxiOHOCmi 8paxysaHHs besnoce-
PpeodHbo20 38°53KY exxummsi 3ax00i8 3abesneueHHst no308yY
ma npedmema cnopy, a makozx 0ocmamHocmi 3ax00ie 3a-
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b6e3neueHHst no308Yy memi 3abe3neueHHs no3ogy. Boxumms
3ax00i8 3abe3neueHHs N0308Y He NOBUHHO NOPYUUYBAMU TH-
mepecu gionosgidaua, mpemix ocib, a maKosK ocib, siki He be-
pymo yuacmi y cnpasi. ¥ KosKHOMY KOHKPEmHOMY UNaoKy
cYyo nosuHeH 3abezneuumu 6aiaHc tHmepecie Ycix YuacHu-
Kie cnpasu. 3acmocy8aHHs 3ax00i8 3abe3neueHHst no308y
ma 3ycmpiuHozo 3abes3neueHHst 3aKoHo0a8eub 8I0HOCUMb
00 OuckpeuyiliHux nogHosa’keHb cyoy. I[odo 3ycmpiuHoz0
3abe3sneueHHs, mo LI[IK Ykpainu nepedbauae minoku 08a
sunaodxu, Koau 3abeaneuysasibHi 30xX00U 3G.CMOCOBYHOMBbCSL
0608’s3K080. B iHWUX 8UuNadKax 3aCmocy8aHHsL 3YCMpPiuHo-
20 3a6e3neuerHs 30ilicHIOeEMbCS. HA 8UuMmo2y cyoy abo e pasi
3a0080/1€HHSL KZIONOMAHHS 8i0nogioaua npo 3ycmpiuHe 3a-
b6esneueHHsl. 3anponoHoeaHo nepedbauumu y LIIIK Ykpai-
HU HOpMY NpPo 8I0ULKO0YBAHHS ULKOOU, 3a80aHOi 3abesne-
YEHHSIM NO0308Y 3 MEmMOH CNPUSIHHSL 3aXUCmy npae ocodu,
CMOCOBHO K0T B2KUBAIOMbCSL 3aX00U 3abe3neueHHst N0308Y.

Karo4oBi caoBa: 11030B, I103UBaY, BiAlIOBiza4, 3abe3nedeHHs 1030BY, 3yCTpidyHe
3a0e3TIeyeHHd.

[HCTHTYT 3ab6e3redeHHs] ITI030By Ma€e O0COOAMBE 3HAYEHHS [IAS TOCHT-
HEHHS 3aB/aHb IIUBIABHOI'O CYIOYMHCTBA, SIKi IIOASTAIOTh Y CIIpaBeIAH-
BOMY, HEYIIEPEIKEHOMY Ta CBOEYACHOMY PO3TASiAi ¥ BUPILIEHHI ITUBIAL-
HHUX CIIPaB 3 METOIO0 3aXHCTy IIOPYIIEHNX, HEBU3HAHUX a00 OCIIOPIOBAHUX
paB, cBoOO UM iHTepeciB (pi3UYHUX 0Ci0, IpaB Ta iHTepPeCiB IPUIUIHUX
oci0, inTepeciB mepskaBu. el IHCTHUTYT CIIpUse CTBOPEHHIO ONITUMAABHHUX
YMOB [IASl PEAABHOTO 3aXUCTY IIPaB Ta 3aKOHHHUX iHTEpPecCiB 0cib y IIUBIAb-
HOMY cynmoduHCTBi. Came iHCTHTYT 3a0e3medeHHs II030BY € TapaHTIEI0 BU-
KOHAaHHS pPillIeHHd CyAy Ta 3aXHUCTy MalHOBHUX iHTEPECiB dK ITo3uBayda, Tak
1 BigmIoBima4a.

[IpobaemaTnka 3abe3medeHHs 3aXHUCTy MaiHOBHX [IPaB YIaCHHUKIB
cIpaBH, 30KpeMa 3abe3nedeHHs II030BYy, Oyaa mocaimgKeHa B poboTax Ta-
KHUX BITYM3HSIHUX Ta 3apyOisKHUX yyeHUX, 9K: H. C. AaekceeBa, /1. B. Boab-
makoB, O. lO. Boauenko, II. I1. 3aBopoTrrko, . . Aycnenuk, H. H. Tka-
yeBa, C. d. dypca, T. B. FOcynos, B. B. dpkos.

Y 3B’a3Ky i3 HaOpaHHsS YUHHOCTI HOBOI pemaxkiiii [[uBiabHOTO ITpoIe-
CYaABHOTO KOAEKCy YKpaiHH, 3MiHOIO HiAXOAiB HI0A0 3abe3rnedeHHs Maii-
HOBUX IHTEpPECiB y4YaCHUKIB CIpaBU, 30KpeMa BiAMIoBiga4da, HNpakKTUIHA
3HAYUMICTDb BXKHUTTH 3aXOiB 3abe3redeHHsI IT030BY, HEOOXiAHICTIO MOTPH-
MaHHS 6araHCY iHTEepeciB K YIaCHHKIB CIIpaBH, Tak i ocib, ki He 6epyTh
y4acThb y CIIpaBi, BKa3y€e Ha aKTyaAbHICTh JOCAIIKEHHS TPpobAeMaTHUKH 3a-
XUCTY MalHOBUX IIpaB y4aCHUKIB CIIpaBHU.

BigmosigHo mo 4. 1 ct. 149 UIIK Ykpainu cyn 3a 3asiBOI0 y9acHHUKA
CIIpaBU Ma€ IPaBoO BXKUTH 3aX0H 3abe3IedeHHs 1030BYy [1].

YactunHoto 2 ct. 149 UIIK YkpaiHu BCTaHOBAEHUH IepeAiK MifcTaB
[As 3abe3redeHHs 11030BYy. [leploro ImigcTaBoIO € iCTOTHE yCKAAaIHEHHS
BUKOHAHH4 pillleHHd cyay B MaiOyTHboMy. HacTymHoO migcTaBoO MOXKe
OyTH YHEMOKAMBAEHHS BHUKOHAHHS pillleHHd cyay. UWHHOIO peaakIli€ro
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HIIK TakoX BUIOIA€HO TaKy IIi/ICTaBy BXKUTTS 3aX0/iB 3a0e3e4eHHs I1030-
BY, SIK YTPYAHEHHS €(PeKTHUBHOI'O 3aXUCTy ab0 [TIOHOBAEHHS ITOPYIIEHUX YU
OCIIOPIOBAHUX IIpaB 4YM iHTEpeciB I103uBada, 3a 3aXUCTOM SIKHUX BiH 3Bep-
HyBCd ab0 Ma€e HaMip 3BepHYTHCH 10 CYLAY.

Y 3B’a3Ky 3 THM, L0 HifcTaBU 3a0e3nedeHHsl I1030By BUKAAEHI y
dopMi OLIHOYHHUX ITIOHATH, TO 1€ BiJIIOBiTHO MOK€ INPUBECTH OO0 ITOMHA-
KOBOT'O II€pPEeKOHAaHHS CYAy LI0A0 HEeOOXiTHOCTI 3aCTOCyBaHHS 3aXOiB OAL
3abe3nedeHHd 11030BY. TakoxX ITPoOOAEMOIO IIOCTAHOBAEHHUX CyJaMH yXBaA
€ iIX HEMOTHUBOBAHICTh, & 3HA4YUTH HeBiAmnoBiaHicTs Bumoram LIIK Ykpainu
1040 (hopMHU i 3MIiCTy yXBaa.

HeBu3HaueHicTb 3MicTy nizicTaB 3a0e3Ne4eHHs I1030BY IIPUBOAUTE 10
TOTO, III0 B AEIKUX yXBaAax CyA[i 3a3Ha4aroTh AHIIIE IIPO HEOOXiHICTh 3a-
Oe3neyeHHs 1030BY 0e3 OyIb-IKOro OOIPYHTYBaHHA abo K AUIIlE 3a3Hada-
IOTB ITPO AOLIABHICTE 3a0e3IIe4YeHHS [T030BY.

[. AycrieHUK BKa3sye, 10 TaKi 3aXo[qu IIpU3Ha4YeHi CIPUSITU [IPUMU-
PEHHIO CTOpPiH IIle Ha cTail miArOTOBKHU CIIPaBU [0 CYZOBOI'O PO3TASLY, 110
€ OIHUM i3 NOAOBHHUX 3aBAaHb IIi€i cranmii mpoiecy. 3axoqu 3abe3rnedeH-
HSI II030BY € TaKOXK 3aco0aMU CTUMYAIOBaHHS [0 IPUMHUpPEHHd [2, c. 187].
Taka 1103u1lig 3aCAyTrOBY€ Ha yBary. B:xkuTrta 3axoniB 3ab6e3re4eHHs [1I030BY
YHEMOXKAUBHUTD 3AOBXKHUBaHHS BiAIIOBia4eM CBOI IIpaBaMHM, 1 BiAIIOBiZHO
BiH Oyze 3MyLI€eHUH HIyKaTH KOMIIPOMICHOTO BapiaHTa BHUPIIIEHHS CIIOPY.

Y HUBIABHOMY IIpoOliecyaabHOMY ITpaBi HiMe4Y4WHU BHUAIAGIOTBECA TaKi
nizicraBu 3abe3IeYeHHsI ITI030BY: TapaHTisd HAAEXKHOTO Ta CBOEYACHOTO BH-
KOHaHHS MafOyTHBOIO CyZIOBOTO PillIeHHS, ITPEBEHIlid IINBiABHO-IIPABOBHUX
IOPYILIEHB, 1110 IIOASTAE B 3ar100iraHHI MOKAMBUX IIOPYIIEHb ITpaB abo 0xo-
POHIOBAHUX 3aKOHOM iHTEpeciB ocoOH, gKa 3BEpHyAacs 3 KAOIOTAHHIM
Ipo 3abe3IeyeHHs II030BY, a TaKOXK 3aJ0BOA€HHS HaA3BUYaWHUX ITOTPeEO,
110 IIoASITA€ B HAJAHHI I'POLIOBHUX BUIIAAT [0 NPUUHATTSA OCTATOYHOIO Cy-
[OBOTO PillleHHd y BUIIaJIKaX, HE TEPIASITH 3BOAIKAHb (HAIIpHUKAA[, 3a II0-
30BaMH IIPO CTATHEHHd aaiMeHTiB) [3, c. 15]. 9k 6ayumo, LUITK Himeuyunnu
nependbadae OiABII IITHPOKHUH IEepeAiKk HificTaB aad 3abe3redeHHs II030BY,
III0 CIIPHSE 3aXHCTy IIpaB 0COOH, sIKa 3BEPTAETHCS [0 CYAY 3 KAOIIOTAaHHS
Ipo 3a0e3reYyeHHs [1030BY.

[Tpuiimaroyu yxBaay Ipo 3abe3redeHHs I1030BY, Cy/ IIOBUHEH Bpaxy-
BaTH, 1110 IPUUHSTTSI TAKOTO PillleHHS OOILIIABHO Ta MOXKAUBE Yy pasi HadB-
HOCTi OCTaTHBO OOI'PYHTOBAHOTO IIPHUIIYIIIEHHS, 1110 HE BXKUTTS TaKHX 3a-
XOMiB YCKAQMHUTH y Ma¥OyTHbOMY BUKOHAHHS PillleHHS YU IIpUBENE 0
oTpebH MoOKAaaTH 3HAYHI 3YCHAAS [AS BiTHOBAEHHS IIpaB IT03UBava.

Baxonu 3abe3rnedeHHs 3aCTOCOBYIOTBCS caMe JIAS TOro, 11100 3abe3rie-
YUTU BHUKOHAHHY pillleHHd cyay. OxHak HeoOXiqHO BiA3HAYUTH, 10 KOAH
CyZIOM BHUPILIyETHCH IHUTAHHS IIPO BXKUTTHA 3aXOiB IIOAO0 3a0e3ledyeHHs
BUKOHAHHS pillIeHHs Cyy, CaMOr'0 pillleHHs 9K Takoro Ie He icHye. Cyn
BXKHUBAE 3aXO0/iB OAd TOTO, 11100 3pOOUTH peaAbHUM BHUKOHAHHS PIillleHHSI
cyny, sike OyZie BUHECEHO CyAOoM y MauOyTHBOMY, TOOTO IiCAS PO3TASLY
cIipaBH IIo cyTi [4, c. 18].

LIIK Ykpaini He mependadae yMoOB, sKi 3000B’d3yI0ThH Cyz 3abesIie-
YUTHU I1030B, 30KpeMa He BHCYyBa€ YMOBOIO 3a0e3IedeHHs [1030BY HOro 006-
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I'PYHTOBaAHICTh HANaHUMHU AoKa3aMmu. [Ipore He BCi BueHI JOTPUMYIOTHCS
Takoi nno3uiii. Tak, H. H. TkaueBa BKaaye, 1110 Cyiu He IIOBUHHI IpUiMaTH
3abe3redyyBaAbHi 3aX0QH, SIKIIIO 3asBHUK He OOIPYHTyBaB IIPUYUHU 3BEP-
HEHHS i3 3a9BOI0 PO 3abe3redyeHHs BUMOTH KOHKPETHUMU O00CTaBUHAMMU,
AKi OiATBEPIKYIOTh HEOOXiHICTh NPUHHATTS 3a0e3I1e9YyBasbHUX 3aXO0/iB,
1 He IIpeACTaBUB AOKa3H, 110 IIiATBEPAXKYIOTH Horo foBoau (4, c. 26].

Y nocranoBi [Iaenymy BCY «IIpo mpakTHKy 3acCTOCyBaHHS CydaMHU
IIUBIABHOT'O IIPOIIECYaABHOI'O 3aKOHOJAABCTBA IIPH PO3TASAi 3adB IIPO 3a-
OesrnedyeHHs II030BY» TAKOXK BKa3yETbCA Ha HEOOXiMHICTh BpaxyBaHHS [10-
Kaa3siB, gKi HaJlaHi To3uBadeM. TakKNMH JoKa3aMHU IIOBUHHO HiATBEpIKyBa-
TUCh BUHUKHEHHS CIIOPY MiXK CTOpPOHaMHM Ta iCHyBaHHS PeaAbHOI 3arpo3u
HEBUKOHAHHS YU yTPYAHEHHS BUKOHAHHS PIillleHHd CyAy B MaOyTHBOMY y
pasi 3amoBoaeHHS 11030BYy. CyZl TaKOXK Mae€ 3’dCcyBaTH IIpeaMeT II030BY, Bi-
JOMOCTi IIpo ocoby BifoBigaya, a TaKOXK BiAIOBIAHICTH 3aX0diB 3abe3Iie-
YeHHd I1030BY, II030BHUM BUMOTaM [5].

[TporuaexkHy 1o3ullito BucaoBaioe /1. B. BoabiiakoB, skuii BBakae,
1110, BUPINIYIOYH ITUTAHHS PO BXKUTTH 3a0e3nedeHHs I1030BY, CyI IIOBHU-
HEH BCTAHOBUTH, HaCKiABKM OOI'DYHTOBaHi II030BHI BUMOTH IIO3MBaya, a
TaKOXK YH 3aCAYTOBYIOTH Ha yBary HOro CyMHiBH ILIOA0 A0OPOCOBICHOCTI
it 3 60Ky BiAIoBimada abo iHIIUX 0Ci0, 9Ki MOXKYTb IPOTHAIATH BUKOHAH-
HIO MalbyTHBOI'O Cy/I0BOTO pillleHHs [6, c. 44|. B. B. fIpkoB cTBepaXKye€, 1110
Io3uBa4d HeoOOB’sI3KOBO ITOBUHEH MOKa3yBaTH, IO BiANIOBiga4d IIPHUXOBYE
CBO€E MAMHO Ta TPOINOBI KOMITH. /A BXKUTTS 3aX0/IiB /10 3a0e3redeHHS T10-
30BY IOCUTH JOBECTH MOXKAUBICTBH TAKHUX AiH 3 00Ky Bimmosimaua [7, c. 59].

Ha namy nymMKy, Ha MOMEHT IIOJaHHSA 3asBHU PO 3a0e3redeHHs I10-
30BY iCHy€ TiABKH HMOBIpHiCTh HacTaHH4 Tiei abo iHIoi noxii, sKa yTpya-
HUTH ab0 YHEMOXKAMBUTH BUKOHAHHS pinreHHda cyny. 11lo6 3BepHyTHCS i3
3asBOI0 ITpO 3abe3redyeHHs II030BY, 0co0a He IMOBUHHA YeKaTH IIOPYIIEeH-
HSI CBOiX ITpaB, OCKIABKH ITOAIOHUH MiaxXin He BiAmoBimae cyTi 3abe3redeH-
HsI II030BY.

BBaxxkaemo caymHoro aymky II. I1. 3aBopoTbKa Ipo HeOOXiqHICTH
3BepTaTH yBary Ha XapaKTep CTITHEHHS, CTaH i Miclle 3HaXO/KEHHSI pe-
4yel, 3 IpUBOAY SIKUX BHHUK CIIip, MaTepiasbHe CTaHOBHIIE BiAlloBifgada,
[ificTaBy IIpea’daBA€HHS ITI030BYy ¥ Ha iHII oOCTaBUHU, L0 JAIOTHh MOXKAU-
BicTb IependadyaTy IPOTUMII0 BiAIIOBiaYya BUKOHAHHIO MaliOyTHBOrO Cy-
JIOBOTO PillleHHS, IKe MO3Ke 3pO0UTH BUKOHAHHS YTPYyAHEHUM ab0 HEMOK-
AuBHUM [8, c. 50-51].

Cr. 150 UIIK Ykpainu nepenbadae Buau 3abe3riedeHHs [I030BY, O1-
Hak 3 aHaaizy HopMm LITK mMoxkHa 3po0UTH BHCHOBOK IIPO IIepeBakHE BHU-
KOPUCTaHHS 3aKOHOJABIIEM TepMiHa «3aXoqu» 3a0e3redeHHs II030BY, TOMY
[OLIIABHO OyAO O FOBOPHUTH IIPO BUAM 3aXOAiB 3a0e3IledeHHS II030BY, IO
00yMOBAIOE HeOOXimHICTHP BHECEHHsd BimmoBimHux 3MmiH go ct. 150 LIIK
Ykpaigu.

LITIK YkpaiHu He BCTAHOBAIOE BHYEPIIHOIO IIepeAiky 3axomiB 3abes-
II€Y€eHHS II030BY.

Taxk, Hanrpukaazn, y HiMmeudnHi Takok IIpollecyasbHe 3aKOHOIABCTBO
HE BCTAHOBAIOE BHUYEPITHOTO IIEPEeAiKy BHUIAIB 3abe3nedeHHs I[I030BYy [3,
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c. 189]. Illo crocyerbca Ppaniii, To B LluBiABHOMY IIpOLIECyaAbBHOMY KO-
J[EKCi TaKOXK BKa3y€ThCS, III0 B MeXKaxX IIOBHOBaXKE€Hb CyAy MOXYTb OyTH
BXKUTI 3aX0IH, IIOZI0 IKUX HeMa€e CepHO3HUX 3allepedyeHb, YU BOHH BUIIAU-
BaIOTh i3 XapakTepy cIopy (cT.cT. 893, 894) [9, c. 224].

OTxe, I03UBavi MOXKYTh 3BEpTaTU [0 CYAY i3 3asBOIO IIPO 3aCTOCY-
BaHH4 iHImuX (1. 10 9. 1 ct. 150 LUIIK Ykpainm) 3axoniB 3a0e3redeHHs [10-
30By. Y TaKOMY BHIIaJKy ITI03UBa4 IIOBHHEH AOAATKOBO OOI'DYHTYBaTH, III0
TaKi 3aX0/Iy He CcyllepedaTh 3aKOHY, IIpaBaM Ta iHTepecaM iHIIHUX oOcif.

Cyn, obuparouu Buz 3abe3ledeHHs I1030By B KOXKHOMY BUIIAQKY, I10-
BUHEH 00UpaTH TaKUM CrOoCiO, 110 HaMbIABIIIOI MIpOI0 CIIpAMOBaHUN Ha
3ales3rieyeHHs IIpeaMeTa CIopy. Aae IpH IIBOMY CAiZl MaTH Ha yBasi, II0
cyz obupae 3 TUX BUIB, 1110 BKa3aHi B 3a4Bi ITpo 3abe3nedeHHs I1030By. A
TaKOXK BHUAU 3a0e3IedYeHHs I1030BYy ab0 iX moenHaHHS ITOBUHHI OyTH CITiB-
MIipHUMH i3 3asIBAEHUMU BUMOTraMU I103uBaya.

[Ia ymoBa npu (POPMYAIOBaHHI «CHiBMiIpHICTH BUAY 3a0€3IeYeHHsI»
HaIlpaBA€Ha, TOAOBHHUM YHMHOM, Ha 3aXHUCT IIpaB 0Cib, CTOCOBHO SIKUX BIKH-
BalOThCH 3axonu 3abesnedyeHHd 1030BYy. [IpaBuaa 3abe3redeHHSsI IT030BY
CIIpSIMOBaHi Ha CTBOPEHHS YMOB €(PEeKTHBHOTO 3aXUCTy IIpaB 3asBHUKA 3a
JOIIOMOTOI0 peaaizariii 3abe3redyyBasbHUX 3aXOMiB, IIPUUHATTS SKUX IPHU
IIbOMY, OJHAK, He IIOBHHHO IIPHU3BOJUTHU N0 HEOOIPYHTOBAHOI'O OOMEXKEH-
HS IIpaB IPOTHUAEKHOI CTOpPOHHU abo mo ii ekoHoMiyHOro Kpaxy. CriBMmip-
HICTB y TAKOMy BHIIQJIKy [IOBHHHA O3HA4YaTH BiAIIOBiAHICTH IIEBHOTO BUAY
3abes3rieueHHs 00cATry MaTepiaabHO-IIpaBoBoi BumMmoru [10, c. 105].

Bumora criBMipHOCTI € OIIIHOYHOIO KaTeropi€io Oasi Cyay, L0 Hamae
Homy cBobomy poscyay H ToMy, B CBOIO Yepry, BUMarae BiJ Cyay II€BHOI
apryMmeHTalii cBoro pimeHHs. BpaxoByroun 3a3HadeHe, Cy [IOBHHEH Opa-
TH [0 yBaru 3icTaBA€HHS BHUY Ta PO3Mipy 3abe3lnedeHHs II030BY i3 3adB-
A€HHMH II030BHUMH BHUMoramu. [Ipu niboMy Cy IIOBHHEH BUXOAU 3 IIPHH-
IIUIIIB CIIPaBEIANBOCTI Ta PO3YMHOCTI, a TaKOXK BpaxOBYyBaTH 3iCTaBA€HHS
BHY Ta pPo3Mipy 3abe3redeHHd I1030BY i3 iHTepecamMu BifnoBigada. Bask-
AVIBE 3HAQYE€HHS IIPO PO3TASi CyOM ITUTAHHS NIPO 3abe3ledeHHs II030BY
Mae 30epekeHHs 6araHCy BCiX yYaCHHUKIB CIIipHOTI'O IIPABOBiJHOIIIEHHS.

[HII00 YMOBOIO 3a0e3IledyeHHs € BiANIOBiAHICTH PO3Mipy BHUMOTH Ta
CIiBMipHICTE BHAY 3abe3ledeHHS THM HacAikaM, SKi MOxXe MaTH Horo
OPUHAHATTI OAD IIPOTHAEXKHOI CTOPOHU. SKINO 3a0e3reueHHs I1030BYy IIPU-
3Befle OO0 3aloMigHH4A iHIIIH ocobi 3HAaYHUX 30UTKIB, TO NPUHHATTS OXO-
POHHHX 3aX0/iB 6e3 Oyab-IKUX OOAATKOBUX YMOB IIPOBOAUTUCH HE ITOBU-
HHO [10, c. 106].

Binctyn Big BUMOr npomopliiiHOCTi 6e3 0y Ab-IKHUX JOOATKOBHUX YMOB
MOZKAUBO TIABKH B OTHOMY BHIIQJIKy, KOAHU, 3 OIHOI'o OOKy, MadHO, 1100
SIKOT0 0OMeEZKeHi IIpaBa iHIIIol CTOPOHH, €, 32 BiIOMOCTSIMH 3asIBHUKA, €11~
HHUM MaTepiaAbBHHM 3aco00M, Ha SIKE€ MOXKAMBO B IIOJAABIIIOMY 3BEPHYTH
CTATHEHHSd, i, 3 IHIIIOIO KOAHW 3aKOH He BuMmarae nporo [10, c. 108].

[TligrpuMmyemo mnozuiito O. FO. BoAueHKO IIpO MOKAUBICTH BUKOPHC-
TaHHS KPUTEPIIo IIPOHOPILIHHOCTI 3ax01iB 3abe3rnedeHHs 3asIBA€HIH T BUMO-
3i TiABKU ITpU 3a0e3ledYeHHi [T030BiB, 1110 HiIAITal0Th I'POLIOBIH OIHIL. Y
pasi 3abe3rnedyeHHs IO30BiB, 1110 HE ITiOAGTAIOTH I'POIIOBIN OIiHIT, ITPOIIO-
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HY€TBhCS 3aCTOCOBYBAaTH BiIOMUHU LIMBIABHOMY IIpoliecyasbHOMy IipaBy Hi-
MEeYYHHU KPUTEPifl JoOTpUMaHHA 0araHCY iHTepeciB cTopiH cropy. 3acto-
CyBaHHS TAKOTO KPUTEPiI0 IIPU PO3TASAl 3adBU IIpo 3abe3rnedeHHs I1030-
By O3HAYa€ 3iCTaBACHHA MOXKAUBHUX HACAIZIKIB IIOPYILIEHHS iHTEPECIB 0COo-
Ou, 3agBHHKA PO 3a0e3IedyeHHs I1030BY, IPHU HENPUHHATTI 3aX0iB 11010
3a6e3redyeHHs I1030BY Ta MOXKAMBHUX HAaCAIZIKIB IIOPYIIEHHS iHTEpeCciB 0co-
611, CTOCOBHO SIKOTO IpuMMaeThcsa 3abe3reueHHs I1I030BY, V pasi Horo npu-
WHarT4a [11, c. 20].

Baxonu 3abe3nedyeHHs, BXXUTI Cy1oM, He IIOBUHHI BUXOAUTH 3a MeXi
II030BHUX BHMOT, a TaKOX IIOpPyLIyBaTH iHTepPecH BiAlIOBimada, TPeTix
ocib, a TakoxX 0ci0, sKi He OepyTh y4acTi y crpasi.

BpaxoByiouu Te, 1110 BXKUTTS 3aX0/IiB 3a0e3IeUeHHs II030BY CIIPSIMO-
BaHe Ha 3aXHCT iHTepeciB mo3uBaua, NOTPiOHO 3abe3nedynTH OasaHC iH-
TepeciB. OCKIABKH BXKUTTS 3aXO/iB 3a0e3ledyeHHs I1030BY MOXKE 3aBAaTH
36uTKiB Binnosinayy, ToMmy B LIIIK Ykpainu nepenbadero 3ycTpiuHe 3abes-
II€YEeHHS.

3ycrpiuHe 3a0e3riedeHHs 3aCTOCOBYETHCS 3 METOI0 3aXHUCTY IIPaB Bil-
IIOBia4ya BiJ ITOHECEHHS MOXKAWBHUX 30HTKiB, III0 MOXKYTh HacTaTH B pe-
3yABTaTI BKUTTS 3aXOiB 3a0e3IedyeHHsd [1030BYy, 30araHCYyBaHHA IIpaB Ta
iHTepeciB y4aCHHUKIB CIIPaBH.

Y ropunuuHiéi AiTeparypi 3ycTpiduHe 3abe3riedeHHd NPUHHATO IMIOMIi-
ASTU Ha HepBHHHe Ta BTopuHHe. [loroxkenHda 4. 4 ct. 153 LIIK Ykpainu
PEryAIOIOTH IIEpBUHHE 3yCTpiuHe 3ab0e3redyeHHs Ta nependadaroTh Oii oco-
6H1, 110 3BEPTAETHCA 3 KAOIIOTAHHSM IIPO 3aCTOCYBaHHS 3a0e3ledyBaAb-
HUX 3aXOliB, i CIIpIMOBaHi Ha 3a0e3IledYeHHd BiAIITKOAyBaHHS MOXKAWBUX
[Ad BiamoBimada 30uTKiB. BropuHHe 3ycTpiuHe 3abe3nedeHHs 3aKpirnae-
He y 4. 2 cT. 154 UIIK Ykpainu, BiAIIOBiZHO OO0 9KOi B pasi 3abe3redeH-
HsI II030BY IIPO CTATHEHHS I'POIIOBUX KOIITIB BiAIIOBiAa4 MOIKE 3 JO3BOAY
CyLy 3aMiCTh AOIYIIEHOTO BUAY 3a0e3ledeHHsd BHECTH Ha JENO3UTHUN pa-
XyHOK CyIy CYMy, 3a3HaueHy B II030BHiH 3aaBi. TobTo 11e aii Binnosinaya,
III0 3AiHCHIOIOTHCHA 3 METOIO He MOIIyCTUTH 3aCTOCYBaHHS 3a0e3ledyBasb-
HUX 3aXO0/iB i yOeperTucs TUM CaMUM Bil MOKAUBHX A HHOTO 30UTKIiB.

CXoXicTh MiK INEPBUHHUM i BTOPHUHHUM 3yCTPIiYHHUM 3a0e3redeH-
HSM IIOASITA€ B TOMY, 110 B OyAb-IKOMY BHIIaIKy BOHO HAJAETHCH 3 METOIO
3BECTH 0 MiHiMyMy MOXKAWBICTh BUHHUKHEHHS 30MTKIB y Biamnosigaya [12,
c. 43].

Cyna Mozke BUMAaraTH BiJ 0COOH, SKa 3BEpPHyAaCs i3 3asBOIO PO 3a-
Oe3rmeyeHHs I1030BYy, 3a0e3nedynTH BiAIIKOAyBaHHS 30UTKIB BiAnoBigaua,
fgKi MOXKYThb OyTH CHpHUYHHEHi 3abe3nedeHHaM 11030By (4. 1 ct. 154 LIIK
Ykpainn).

3acTocyBaHHs 3yCTpivyHOro 3abe3rnedyeHHs] 3aKOHOAABEIb BiJHOCHUTH
10 OUCKpelifHux noBHoBaxkeHb cyay. LIIK Ykpainu nependadae TiabKHU
[Ba BUIIAJIKU, KOAHU 3a0e3IedyBaAbHi 3aX0H1 3aCTOCOBYIOTHCS 000B ’I3K0BO.
B iHmux Bunagkax 3acTOCyBaHHS 3yCTPIYHOTrO 3a0e3redyeHHs 31iHCHIOETh-
csl Ha BUMOTY cyny abo B pa3si 3a/10BOA€HHS KAOIIOTAHHS BiAllOBigada IIpo
3ycTpiyHe 3abe3reyeHHs.
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. AycrieHUK 3BepTa€ yBary Ha Te, 1110 000B’sI3KOBe 3yCcTpiuHe 3abe3-
IeYeHHs iCHye B HebaraTboxX KpaiHax i nmepenbadeHe HIOA0 IIEBHOTO KoAa
ocib, HamIpuKAa, iHO3EMIIIB, IIPOTE B OKPEMHUX KpaiHaxX Ile BBaXKAETbhCS
nopyleHHIM cT. 6 KoHBeHIIii Ipo 3aXUCT IpaB AIOAUHU i OCHOBOIIOAOK-
HUX CBOOOM IIIOZI0 BIiABHOI'O JOCTYILYy [0 CYAY, OCKIABKU TYT € II€BHA IHC-
KpuMinHamiga (momosins AMII, ILA, 1996). BpaxoByiouu 3a3HadeHe, CyLaM
CAiZl [y»Ke PEeTeAbHO IIepPEeBipsaATH IIPaBOBi HiAcTaBU Ta IIOJAaHI HOKa3U B
pasi 3acTocyBaHHS HaBeIEeHOI HOPMHU, a B pasi CyMHIBy — BUHOCHUTHU IIU-
TaHHS] B Cy[oBe 3acinanHsg [13].

BinmosigHo 1o 4. 5 ct. 154 HUIIK Ykpainu po3mip 3ycTpiuHoro 3abes-
IeYeHHs BU3HAYAEThCS CyOM 3 ypaxyBaHHSM OOCTaBHH CIIpPaBH. 3ax0oou
3ycTpivyHOro 3abe3redyeHHs I1030By MalOTh OyTH CIIIBMipHUMHU i3 3axofaMu
3abes3rieyeHHs [1030BY, 3aCTOCOBAHUMH CYZIOM, Ta PO3MipoM 30HTKiB, IKHUX
MOZKe 3a3HaTH BiAlIOBifa4 y 3B’A3KYy i3 3a0e3Ie4eHHSIM I1030BY.

[. AycrieHHK BKa3ye, IO OLiHKa CIIiBMIPHOCTI 3[AiHCHIOETBCS, KPiM
IHIIIOTO, 3 ypaxyBaHHSM CIIiBBiIHOIIIEHHS IIpaBa Ta iHTepecy, sKi IIpo-
CHUTB 3aXHUCTHUTH 3asBHUK, BApPTOCTi MalfHa, Ha K€ HaKAaIa€ThCs apellT,
abo MaHOBUX HACAiZIKiB 3a00POHU BiANOBifa4YeBi BYMHATHU I1eBHi aii. [Ipu
IIbOMY B yXBaai IIpo 3abe3medeHHs I1030By ab0 IIpo 3ycTpiuHe 3abe3rnedeH-
HS BKa3yETBhCH PO3Mip OCTaHHBOrO abo iHImi aii, 9Ki TOBUHEH BYMHUTH 3a-
SIBHUK y IOPSAKY 3YCTPiYHOro 3abe3redyeHHs, a TaKOX CTPOK Horo HajgaH-
Hs, KOTpUH He Moxke nepeBunlyBaTu 10 AHIB 3 [HS IIOCTAHOBAEHHS yXBa-
A [13].

OT:Ke, IIpYU BUPIIIEHHI DUTAHHA IIpo 3abe3redeHHs II030BYy Cy[ IIO-
BHHEH B3ATH [I0 yBaru IEpII 3a BCe 06rpyHTOBaHiCTB mizcraBu 3abesrie-
YEHHSI [1030BY, CIIBMIPHICTE BHAY Ta PO3Mipy cnocoGy 3abe3rieueHHs I10-
30BY 3asBACHMM BHMOraM, & TAKOXK IX BIAMOBIAHICTE iHTEpecaMm BiAoBiaa-
4a [IPU IIbOMY HEOOXiMHO 3BEPHYTH yBary Ha [OLABHICTE 3yCTPiYHOTO 3a-
Oe3reyeHHs ITI03UBaYEM.

Y nocranosi IIaerymy BepxoBHoro Cyny Ykpainu «[Ipo npakTHUKy 3a-
CTOCYBaHH{ CyJaMHU LIIBIABHOI'O IIPOLIECYAABHOTO 3aKOHOJABCTBA IIPH PO3-
TAdi 3a8B IIPO 3a0e3IeYeHHs ITI030BY» BKa3yeThCs Ha T€, 110 000B’I3KOBOIO
YaCTHHOIO yXBaAU IIPO 3abe3IedeHHs [1030By IIOBUHHA OyTH MOTHUBYBaAb-
Ha. 30KpeMa, Cy/ IIOBHHEH 3a3Ha4YUTH He TiABKM MOTHUBHU 3a/I0BOACHHS 3a-
SIBH IIPO 3abe3IeueHHs [1030BY, aAe i HaBECTH [IOCUAAHHS Ha 3aKOH, SKUM
BiH KepyBaBcCs IIPU IIOCTAHOBAEHHI yXBaAU [J].

Bumora 111010 060B’a3K0B0Oi BKa3iBKH Ha MOTHBH 3aI0BOAEHHS 3asi-
BU IIpo 3a0e3IiedyeHHs [1030BY € HEeOOXiTHOIO Ta IOB’d3aHa 3 THM, IO CY.
IIOCTAHOBASIE yXBaAy TIABKHU Ha MificTaBi AOKa3iB, dKi IOAaHI IIO3UBAYEM
LIO0 AOIIABHOCTI BIKUTTS 3aX0AiB 3a0e3Ile4eHHs [1030BY.

BxutTa 3axoniB 3abe3redeHHs I1030BY ITOBUHHO 3AiHCHIOBATHUCH i3
BpaxyBaHHS Iifcras, nependbadenux LIIK Ta o6rpyHTYBaHHSM BKa3aHUX
obcraBuH. lle BUCTymaTuMe MeKelo 3[4iHCHEHHS OUCKPELifHUX [TOBHOBA-
2KEHb Cyy 1110710 3a0e3IIeYeHHs [TI030BY Ta CIPUATHME BpaxyBaHHIO iHTepe-
ciB BiAnoBimaya.

Tak, § 945 LIIK HimeyunHu nependadae MOKAUBICTD BiJIIIKOLyBaH-
He 30UTKIB y pasi HeOOI'pyHTOBAHOTO 3abe3redeHHd 110308y [3, c. 192]. Ha
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Hally AYMKY, JOLIIABHHUM € 3aII03UYeHHS 3 11ie] HOpMU 11010 BiAIITKOAYBaH-
HS IIIKOY, 3aBAaHO] 3a0e3e4eHHIM [1030BY, OCKIABKH Ile CIPUATHME 3a-
XHUCTY IIpaB 0COOM, CTOCOBHO SIKOI B3XKUBAIOTHCS 3aXOAH 3a0€3IIeYeHHs I10-
30BY.

OT3ke, 3aII03UYEHHS JOCBily IIPAaBOBOTO PETYAIOBAHHS BXKUTTS 3aX0-
[iB 3a0e3TeYeHHs [1030BYy CIIPUITHME e(PeKTUBHOCTI iX 3aCTOCYBaHHS IIPU
Ha¥MEHIIIOMY CTYIIEHIO OOMEXKEHHs IIpaB 0COOH, CTOCOBHO SKOi BXKHBa-
IOThCH TaKi 3aX0au.
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Harievska, M. B. Provision of Property Interests of Participants in the
Civil Proceedings: a Comparative Legal Aspect

The article considers the provision of property interests of participants in a
civil proceeding by taking measures to ensure the claim and counter-guarantee. It
is proposed to provide the duty to prove the necessity of taking measures to secure
a claim in civil procedural law. The emphasis is placed on the role of court actions
in ensuring the claim for the proper protection of the property interests of partici-
pants in the civil proceedings. The criteria which the court must take into account
in solving the issue while securing the claim are determined. In particular, such a
criterion is set as a balance of interests as a person who has applied for a claim
and a person against whom these measures may be taken. Another condition for
security is compliance with the size of the claim and the proportionality of the type
of security to the consequences that its adoption may have on the opposite side.
The court must also take into account the compliance of the measures to ensure the
claim to the interests of the defendant, while it is necessary to pay attention to the
expediency of counterclaim by the plaintiff. The issue of the necessity of taking into
account the direct connection of the measures of ensuring the claim and the subject
of the dispute, as well as the adequacy of the measures to ensure the claim of the
purpose of securing the claim is considered. The application of measures to ensure
the claim should not violate the interests of the defendant, third parties, as well as
those who do not take part in the case. In each case, the court must ensure a ba-
lance of interests of all parties to the case. The application of measures to secure
a claim and counterclaim provides the legislator with discretionary powers of the
court. As to the counter-guarantee, the Criminal Code of Ukraine provides for only
two cases where security measures are mandatory. In other cases, the use of coun-
ter-guarantee is carried out at the request of a court or in the case of satisfaction
of the petition of the defendant on counter-guarantee. It is proposed to stipulate in
the CPC of Ukraine the norm on the compensation of damage caused by the provi-
sion of a claim with the aim of protecting the rights of the person in respect of which
measures are taken to ensure the claim.

Keywords: claim, plaintiff, defendant, provision of a claim, collateral provi-
sion.
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